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JKSUS BANOS, 


Appellant 


**• appellant vcs prosecuted and oonvlcted an 
all three counts of an indietneot allaglng violations of 
ttao Military Seleotlve Service Ant of 1967i failure to 
register vita the Seleotlve Servicer failure to report 


for an armed forces physical examination! and failure to 
ssport for induction into the armed forces. 

Although the appellant became Id years of age 
on April 24, 1MI, he did not report at the offloe of his 
local Selective Service Board for induction until July 5, 
1972. 

Thereafter, although notices to report for 
physlosl examination and to report for induction were 
nailed by the Seleotlve Service, the appellant did not 















report. 


Upon direct examination by appellant'* oounael 
the appellant testified as followst 

Ibat appellant was It on April 24, 
ltdt. counsel then rehabilitated the 
appellant to correctly state that his 
eighteenth birthday was April 24, 1968. (84)* 

When asked by counsel when he had be- 
coae aware of his obligation to register, 
appellant stated that he had learned of his 
obligation while at a training program at 
the police aaadeny. (84) 

■i* attorney then began a series of 
questions regarding appellant's enrollment 
in the police aaadeny, training and qualifica¬ 
tion. (89) 

***& the appellant stated he was at the 
scadeny to become a policeman, his attorney 


‘inferences to the record preceded by -8- refer to 
the supplemental separately aunbered transcript con¬ 
taining the direct and cress anamination of the ap- 









caused hia to ocntradiot himself and 
•tot# that it ms really to become a 
corrections offloor. (05) 

UP^n counsel's quootlon whether ho 
applied to tho Corrootloos Department, 
tho appollont stated that ho applied, was 
9 Ivon and paaaod writton and phyoloal an¬ 
amination* and reoeived a lattar from 
Commissioner Malcolm that ho would bo 
appointed eventually. (05) 

Counsel asked his client if ho was 
1MI ha was in tho oadot program. Tho 
appellant replied that ho was positive 
and produced an identification card in 
the name of "Jay Samos". His own oounsel 
than confronted the defendant with an 
out of court statement that he had never 
used any other name with the polloe oadot 
program. (010-11) 

Counsel then went on to the means 
by which appellant learned of his Obligation 
















to rogiator. When tho appollant atatod 
that it cano up In oonnoetion with dia- 
ouaaiona of tho vow York at* to tonal 
Law # appollant'a oounaol atatod incredu¬ 
lously, -in oonnootion with tho diacua- 
aion of tho Now York ttato tonal Law?* 
Although tho appollant adoittod to 
tho Court that ho had boon onrollod in tho 
Polio# aoadooy froo tho niddlo of 1970 
to tho oiddlo of 1971 (Sll-12), and it 
had boon toatifiod by a Solootivo Sorvioo 
offioor on tho prooooution'a oaao that tho 
appollant rofiatorod on January 7, 1972 
(froaooution'a Exhibit 1), hit oounaol aakod 
appollant whon ho bocana awaro of hia obli¬ 
gation. Appollant atatod in 1970. Oounaol 
aakod *8© you ran right down and rogiatorod, 
right?* Hia own oounaol thon confronted 
appollant with Prooooution'a Exhibit 1, 
a bowing tho dato of appollant'a rogiatra- 
tion aa January 7, 1972 and thoroby doatroy- 
ing hia own oliont'o orodibility. (813-19) 














Counsel then again confronted his 
client with tho client's confusion between 
s police officer end e corrections officer. 
(•15) 

Appellant's counsel then confronted 
him with Idle conflict between his position 
that he was eligible for employment with 
the Correction Department and Prosecution 
exhibit 4 which was a letter by the correc¬ 
tion Department stating appellant's in¬ 
eligibility. (816) 

In open court on direct examination, 
counsel and client had the following collo¬ 
quy* 

"0. Nr. tamos, have Z told you on 
a number of occasions that Z don't think 
youi story constitutes a defense? 

"A. Well this is what has happened. 

"Q. Z have said that to you. haven't 
Z? 

"A. you have said this to me. yes. 











*Q« In fioti didn't Z suggast to 
*t ono tins that Z had dlaouasod tha 
■attar with Nr. Wilson* tha A* s la tan t 
On it ad 8 tat as Attoraay handling tha —it- 
tar* and wa had raaohad agraaasnt if you 
would concur, on a plaa bargain* and you 
said you didn't want any part of it. Is 
that right? 

"A. KXcuaa aa? 

"Q. Didn't Z tall you at ona tlaa 
that Z had dlscussad with Nr. Wilson that 
ha would parait you to plaad guilty to tha 
first oount of tha lndlcfant* fallura to 
ragIstar* and you said you didn't want any 
part of that* you wantad to prooaad and tall 
your story to Judga Prankals Is that right? 
•A. That's corraot* yas. (822) 

Tha Court dlraetad dafandant's oounsal* 
at tha and of this llna of quastlonlng, to 
stop asking quaatlons which nay ba oonstruad 
as Injurious to tha dafandant's position. 
(•24) 




Xa explanation of hi* actIona, ap¬ 
pellant's counsel stated* 

*Zt la ay position* and X asked those 
questions in the absence of a Jury In a non- 
jury proceeding because X feel that, despite 
what ay client's position has been since Z 
oaatt on this case in regard to a psychiatric 
examination and psychiatric testimony, and 
which the Court correctly stated In the benah 
conference X had supported, as x felt It was 
ay obligation to do, that it has become ap¬ 
parent to me that ey client's position can¬ 
not be Injured by anything X could ask him, 
and that. Indeed, the only thing X can do to 
assist him Is to make It, try and sake it 
apparent to the Court that there's substantial 
problems here other than mere criminal lia¬ 
bility. And It was with that In mind that X 
asked those questions. 

a * realise, to say the least. Its some¬ 
what unorthodox. But, on the other hand, I do 
maintain that ay highest responsibility Is to 












■y Client and z have dtoidtd that that 
would bo tho boot way to as slat bin In 
not sustaining a or in Inal conviction in 
thia ease, which Z think would bo highly 
injurious to bin* as it always l«. a (S24-25) 
During tho oourso of dofondant's diroot 
examination, his counsol made tho following 
statement in the robing room 

“Your Honor, Z an in somewhat of an 
ethical bind, Z suppose. Yesterday z 
issued a subpoena duoes tecum to the Police 
Cadet Program, to the Board of Education, 
who ran the program in 1970, *71. Z had 
tried to get information before this, but 
Z couldn't do it without subpoena as to 
ay client's enrollment there. Z must pre¬ 
face this by saying to the Court that ay 
a1lent has insisted on this trial and in¬ 
sisted on taking the stand. And up to 
this point Z felt Z had no Choice but to 
go along with it. But the Police Cadet 
Department subject to that subpoena, in the 










P*r*on of * Kiss Noels in, arrived this 
morning and told as thara was no record 
of ey client whatsoever. Z oust — x 
^«»'t feel that Z can let this go on on 
the stand and yet, Z have soae real probleai 
with this proceeding that Z an engaged in 
right now. Z really don't know exactly 
what to do about it. On the other hand, I 
think quite honestly that the Court, froa 
the deneanor of ay client so far and froa 
the consents you aade at the Bench earlier, 
aight infer that seas thing was not altogether 
right there. Be has consistently refused to 
••• • psychiatrist, and chat is why X have 
opposed it to this date. Be saw a psychia¬ 
trist when you had to jail hia to do it, for 
the purposes of deciding whether or not he 
was competent to stand trial. And at that 
point, there were enough probleas while he 
was in Jail so that I thought Z was going to 
get arrested on information he gave ms and X 
tried to spring hia when he hadn't been ex- 










«nlnad yat. I want to tha nnhal and 
Mid tha pay ah lot riot has baan hora f ay 
oliaat la calling, why don't you lot him 
out, and than Z found out that tha payahla- 
triat hadn't boon thara. And z quickly 
■ado i n a nrta with tha aarahal. But z do 
find aysalf in rathar a daap athioal bind 
at this point. Z don't foal Z oan lot that 
taatlaony go, ainoa Z know tha anawar, ba- 
oauaa Z aubpoanaod raoorda which ha aaaurad 
■a would txiit, to aupport him. And finding 
that out, onoa ho glvoa no that anawar, and 
talka about a polioa oadat program, z foal 
Z havo no choioo but to diaoloaa. Z don't 
know what to do. Tha laat thing Z want ia 
a niatrial in thla aaaa, but Z auapaot that 
ia whara wa ara at. 

IB COUftTi do, Z don't know that wa 
ara at tha ataga of a niatrial. Tha only 
aubatantial thing that your praaantation 
auggaata to aa that night hava or oan bo 
in tha lntaraata of your allant ia tha quoa- 













tlon of his mental or emotional condition 
•t tho time in question. Z am compelled 
at this point, only because life has to go 
on. to accept What Z believe our record dis¬ 
closes. the undisputed Judgment of a quali¬ 
fied psychiatrist that this defendant is 
coopetent to stand trial.* 

Counsel In the above statement referred to a 
pretrial psychiatric examination which apparently, from 
the Court's reply, found the defendant competent to stand 
trial. (824 and 175) 

The Court, at the end of defendant's case, 
raised the question of Nr.Ramos' emotional stability 
(175). The Court further stated that it would allows 
Nr. Ramos to enlist in the service, if ac¬ 
ceptable. and all charges to be dropped by the govern¬ 
ment upon his enlistment. If the Army found Nr. Ramos 
unacceptable, or if Nr. Ramos would not enlist. 

“Then Z am going to dump Mr. Ramos into 
West Street and z am going to have a 
psychiatrist look at him again, and then 











you can have a payahlatriat look at 
him and than Z an going to 1latan to 
a psychiatrist on tha witness stand and 
Z an going to daeida whether ha should 
ba haid bayond a raasonabla doubt not 
to hava baan crazy at tha times with 
Which wa ara concerned." (176-177) 

Tha Court than askad tha dafandant whathar, if 
tha govarnmant agraad to allow hin, ha would subnit to 
induction in tha armad forcaa, if qualified, and hava all 
Charges droppad. Tha dafandant, on four occasions, agraad. 
There is no indication within tha racord that, 
in rasponsa to tha Court's proposition, tha govarnaant 
rafusad to allow tha dafandant to submit to induction, 
tha dafandant rafusad induction, tha dafandant was ax- 
aminad to datarmina his mantal condition at tha tima of 
tha acts alleged, or that a psychiatrist was aver before 
tha Court on tha question of tha defendant's competency 
at tha tine of commission of tha acts. 

ARSUMEMT 
FOIST I 

A FURTHER PSYCHIATRIC EXAMIMATIOM Of 
TH1 AFFELLhMT SHOULD have BEEM O RDtRED 


12 












18 U.8.C. Sec. 4244 requires a psychiatric 
examination of any defendant whoro it appoars to tho 
Unitod statos Attorney, tha dafansa attornay or tha Court, 
that tha dafandant nay ba "presently insana or otherwise 
so nsntally inconpatant as to ha unabla to undarstand 
tha proceedings against him or proparly to assist in his 
own dafansa." 

Hare, such an examination was conductad and 
tha appellant, apparantly, was datarninad to ba competent 
to stand trial. Tha quastion was raised, however, by tha 
Court during tha trial, as to tha mantal capacity of tha 
appallant at tha tins of tha commission of tha allagad 
criminal acts. Thara is no allagation in tha racord that 
tha pratrlal psychiatric axamination decided tho quastion 
of tha competency of tha accused at tha time of tha eom- 


mission of tha crimes. If anything, tha Court held that 
tha axamination only determined present sanity. (137, 175) 
Xt has bean held that an examination conducted 
un< ^* r O.S.C. Sac. 4244 must ba broad enough to include 























*n inquiry into tho oocuood’o non to 1 condition ot tbo 

i 

timm tha act was committad. Winn v. n.a. 1*59 106 0.8. 

APP. D, C. 133# 270 f. 2d 326f Calloway v . Uni tad «t*fi 
1959 106 U.8. App. D. C. 141, 270 P. 2d 334. But, 
tha Court appaara to hava •pacifically axcludad tha pos- 
albillty that tha pratrlal axaainatlon oovarad pravloua 
insanity. 

It has baan bald in ClarA v. Pnitad Stataa 1958 
104 U. 8. App. D. C. 27, 259 F. 2d 184 and Tatum v. p.a . 
1951 88 0. 6. App. D. C. 386, 190 F. 2d 612 that tha da- 





















Th» court stated on pages 173, 176 o£ tho 


record, "Tho question of how and whether a Judge night 
nevertheless find frosi circumstances as the case un¬ 
folds a need to conclude tKt the Government had not 
overcome the burden of — had not sustained a burden of 
proving What we used to calls 

"The question of how and whether a Judge 
.light nevertheless find from circumstances 
as the ease unfolds a need to conclude that 
the Government had not overoosn the burden 
of — had not sustained a burden of proving 
what we used to call sanity in a case where 
the defendant doesn't want to raise that de¬ 
fense, that question is a very tough one. 

In spite of sons of ny simple answers to 
Mr. Cohn in the manner of a trial Judge, I'm 
not so sure that it can be brushed aside 
airily. One way it can be brushed aside 
for me in the contest of a Selective Service 
case is if a shrink in prison or elsewhere 
says a man is competent and then an army 
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doctor uya ho is competent enough for 
uo and ho says ho want# to go in and the 
Service tehee him. Then aineo Z never 
fool in those cases we are never dealing 
with people Who are likely to coemit arson 
or murder or rape a lot, X feel the pur¬ 
poses of the law have been vindicated, x 
don't think it's in the ball park of our 
concerns to say you looked through the 
files and you found —■ . . . 

Thus, the Court, which was burdened with de¬ 
cision of the defendant's guilt beyond a reasonable 
dbubt, indicated to counsel for the defense and the 
government that it thought some probability of insanity 
had been raised. 

Only slight evidence is needed to raise the 
issue of insanity. Blake v. u nited Stefa (1969, 5th 
Cir.) 407 F. 2d 908. That evidence apparently existed 
to the perception of the Court which heard the testimony 
and observed the demeanor of the defendant. Once the 
prospect of a further psychiatric examination was raised 
and concurred in by the defendant's attorney, the Court 


16 














want beyond its proper discretion in failing to follow 


through on the examination and continuing the trial until 
the issue could be finally determined. 


mm m 



AS 81ST AM CE OP com —t. 

The excerpted direct examination of the ap¬ 
pellant by his counsel suggests either of two explana¬ 
tions! the appellant was not mentally competent, or his 
attorney did not exercise those skills normally expected 
in defense counsel. 

! 

Every subject introduced by appellant's counsel 

in his questions to appellant became a vehicle by which 

, f 

appellant's counsel then impeached and contradicted his 

I 

counsel. 

While appellant's stated excuse to the PBX 
Selectlvs service Board was that he had no received mail, 
no questions were asked of appellant by his counsel about 
his difficulties with the mall, other's with similar names 

; 

to the appellant in his housing development, or the re¬ 
ceipt of the mall of other parties. 

While government's witness Foley (97-105) in¬ 
dicated that there was a Corrections Department file on 














th« appellant (98), that the appellant had prior to 
November 1971 boon certified for oonaideration for em¬ 
ployment aa a correctiona officer, that he had taken 
the written examination for oorreotion officer (100), 
and that he had been called in for an interview (101), 
and in view of the appellant's verbal confusion between 
police officers and correction officers, and appellant's 

i 

possession of a Police Academy identification card in the 
naee of "jay" Samos, appellant's attorney chose to aaeuse 
appellant off a very questionable perjury before the judge 

I 

who **■ slso acting as trier of the facts and without 
giving his client the opportunity to know that he was 
being accused, or to reply to the accusations, itiere 
obviously were some grounds for the appellant's belief 
that he was about to become a corrections officer and 
there also obviously existed in appellant's mind some 
belief that corrections officers were exempt from the 
°Pa r *tions of the Selective Service System. 

Indeed, not only did appellant's counsel raise 
no defense whatsoever, he disregarded the Court's sug¬ 
gestion to go out and attempt to rehabilitate hi* client 
(140), and the Court's direction that *1 don't want you 







to uk any aore questions, If that's your lot ant ion, 
that oould alien raaponaoa that Might ha oonstruad by 
you or by aa as baing injurious to your oiiant's posi¬ 
tion.* (S24) If anything, dafansa oounsal's conduct 
sarvad to boistar tha prosacrution's oasa. 

It is, tharafora, concluded, that if tha ap¬ 
pellant was not without his neoassary aantal faculties, 
ha was without his constitutionally guaranteed affective 
assistance of counsel. 

Respectfully submittad, 

CLARK AMD BARLEY 
Attorneys for Appellant 

Byt BRUCE Q. CLARK 
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UVZTBD STATES DZ8TRZCI COURT 



SOUTBBRV DZSTRZCT OP MBW YORK 

UVZTBO STATES OF AMERZCA 


iMPJSPgMT 


i 

’ v - 

J1SUS RAMOS, 73 cr. 68 

» ’ • i 




i . j 

Defendant 


i 

sssm QME 



The Grand Jury charge*t 


' 

From on or about the 30th day of April, 1968 to 



on or about January 6, 1972, in the Southern District of 


' 

New York, JESUS RAMOS, the defendant, unlawfully and know- 


I 

ingly did fail, neglect and refuse to perform a duty re¬ 
quired of him under and in execution of the Military So- 



lective Service Act of 1967, Title 50 Appendix, united 


<v 

States Code, Section 451 sec.. and the rules, regula- 



tions and directions made pursuant thereto, in that he 



being a male citizen of the United States, between the 


ages of eighteen and twenty-six, unlawfully and knowingly 



did fail, neglect and refuse to register before the duly 



designated registration official and local board, Whiah 



- 20 - 














toad Jurisdiction la ttoa araa in Which too was on ttoo day 

fixod for tola rogiatration. 

(Title SO Appendix, united ftatea 
Code, Section 462(a)» 22 C.P.S. 

1611.If C.P.S. 1611.7(b), (o).) 


The Orand jury further charges* 

On or about the lat day of Nay, 1S72, and up to 
and including ttoa date of ttoe filing of tills indiotnent. 


in the Southern District of 


York, JBSUS KANOS, the 


defendant, unlawfully and knowingly did fail, neglect 
and refuse to perfora a duty required of him under and in 
execution of ttoe Military Selective Service Act of 1967, 
Title SO Appendix, United States code. Section 4S1 sec 
and ttoe rules, regulations and directions nade pursuant 
thereto, in that toe, being a registrant, to whoa an Order 


to seport for an 


Forces Physical Examination toad 


been nailed by bis Selective Service System Looal Board, 

unlawfully and knowingly did fail, neglect and refuse to 

report for tois Armed Forces Physical Examination. 

(Title SO Appendix, United States Code, 

Section 462(a)» 22 C.P.S. 1S28.10.) 


The Grand jury further charges t 
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On or about tho 29th day of Juno. 1972* and 
up to and inoluding tho data of tho filing of thia in¬ 
die taont, in tho Sou thorn District of Mew York, JlSUS 
MAIMS* tho defendant* unlawfully and knowingly did fail* 
neglect and refuse to perform a duty required of him un¬ 
der and in execution of the Military Selective Service 
Act of 1967* Title SO Appendix, United States code. Sec¬ 
tion 451 sec ., and the rules* regulations and direc¬ 
tions made pursuant thereto, in that he, being a regis¬ 
trant* to Whom an Order to Seport for induction had been 
nailed by his Selective Service System l*eoal Board* un¬ 
lawfully and knowingly did fail* neglect and refuse to 
report for induction into the Armed poroes of the united 
states. 

(Title 50 Appendix* united States code. 

Section 442(a)» 32 C.P.M. 1432.14.) 
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2 

UNITED STATES DISTRICT COURT 

3 

SOUTHERN DISTRICT OF NEW YORK 

4 


5 

UNITED STATES OF AMERICA, : 

6 

vs * : 73 Crim. 68 

7 

JESUS RAMOS, . 

* 8 

Defendant. ; 

. 

9 

“ X 

10 

January 16, 1S74 

11 

1 

(Decision of the Court.) 

12 

1 

THE COURT: I have seen this piece of paper. 

13 

Defendant's Exhibit C, the authenticity of which is stipu- 

14 

lated, and which, as I understand it, is stipulated to have 

15 

oeen given to the defendant by Mr. Bartles. Is that right? 

16 

MR. COHN: That's correct. 

17 

THE COURT: In the view I take of the evidence in 

18 

this case, it does not make any special difference. I think 

19 

those events of late 1972 and early 1973 have some tendency to) 

20 

reinforce the conclusion which I have reached that the defend-' 

21 

ant at the material times had the requisite knowledge and 

22 

understanding of his obligations and had the notice of his 1 

23 

several obligations which I think are the only subjects ulti- ' 

24 

mately that were really open to question in this litigation. 

25 

So, I am now prepared to announce and I do announce 

i 

southern district court rcporterj, 0 .s. courthousi 

FOLCV SQUARE. N£» VOfcK, h.Y. CO / -4S*0 

— 23 “ 


i 







1 

111 2 ^ J 

1 

2 

the Court's verdict, which is that the defendant ..s guilty as 

1 

1 

1 

3 

charged on all three counts of this indictment. 

. 

i 

! 

4 

To elaborate very briefly what is not a very complex 

» 

1 

5 

determination, as to count one, as I have mentioned, I think 

. 

6 

the only conceivable issue was as to the state of the defend¬ 

1 

7 

ant's knowledge of his obligations as that might have a bear¬ 


8 

ing on the question of his having the requisite intent to 

! 

9 

commit this violation. On that I find that the defendant's 


10 

claim of ignorance is untenable as a matter of fact. 

! 

1 

11 

* 

The claim is belied in my judgment by his own tes- 

j 


12 

timony. Considering all the circumstances and the nature of 


13 

his activities, the level of his intelligence and awareness. 


14 

I would be disposed to find, if it were essential and I would 


15 

be prepared to find beyond a reasonable doubt that he knew of 


16 

the obligation to register in April of 1968 when it first be- 


17 

came incumbent on him to perform that duty. 


18 

But, the case against Mr. Ramos is clearer than 


19 

that, I believe, because the evidence is beyond question that 


20 

in the course of his studies, what has been referred to as 


21 

the Police Academy studies, he became explicicly and repeat¬ 


22 

edly familiar with that obligation, that continuing obliga¬ 


23 

tion, and he never performed it. 


2A II 

* 1 

I have already ruled on the question whether che 


25 

failure to refer the matter to prosecution earlier should in 
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x h 3 


ISO 

some sense be deemed a waiver or a nullification of the 

I 

power to prosecute for the offense charged in count one. I 

l 

repeat that I don't find any such waiver and I don't believe 
that the Selective Service or Local Board members would have 
the power to effect a waiver of that kind. 

I recognize fully, and I think it is desirable, 
that they have in practical effect the power to give a man 
another chance to conform to his obligations, and then, using 
their share of what amounts to prosecutorial discretion, to 

i 

refrain from referring the matter if the man proceeds at that j 

i 

point to comply with his Selective Service duties. I don't 

I 

I 

have to ao in to any detail or consideration as to how that 

power is limited or to what extent it has to be exercised in 

. 

consultation with the Department of Justice. None of that is j 

I 

before me, though it may be interesting. 

I do hold as a matter of law that the power to 
prosecute was never relinquished or waived and that no such 
legal contention can defeat the accusation on which I now 
hold the defendant guilty under count one. 

Counts two and three really center around the 

' 

question of whether Mr. Ramos received the mailed notices of 
the obligations he is ^..nrged in those counts with having 
violated. I am persuaded beyond a reasonable doubt that he 
did. Whether or not the evidence of due and regular mailing 
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in this record would be sufficient in itself for such findings 
it is not really necessary to decide. 

Once again, I would think the defendant's own 
assertions on this subject serve to reinforce the finding that 
he had those notices. His assertions of mailbox trouble, 
difficulties with the mail, in the state of this record are 1 
incredible. There is clear evidence that convinced me that 
there was no such mailbox trouble. There was evidence also ' 
convincing that Mr. Ra.-r.oa never even suggested that there was ! 
a problem of this nature to the people who would have been 
the proper recipients of such suggestions, until after he had 

been arrested on the charges which give rise to this indict¬ 
ment. 

In sum, then, theCourt, as I have said, finds the 

defendant guilty on each of the three counts of this indict¬ 
ment. 


souther:* district court reporters, u.s. courthouse 
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